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IN THE 


United States Court of Appeals 

District of Columbia 


No. 9391 


SAMUEL HERRELL COLE, Appellant 

v. 

ALICE COLE, Appellee 


BRIEF FOR APPELLANT 


Jurisdictional Statement 

Samuel Herrell Cole appeals from an Order of the Dis¬ 
trict Court of the United States for the District of Columbia, 
adjudging the appellant guilty of contempt of Court in 
failing to comply with an order made in an action for an 
absolute divorce for the payment of alimony pendente lite, 
after the case had been dismissed, and the final decree dis¬ 
missing the case, made no provision for the arrears of the 
alimony pendente life or any alimony. The said Order was 
entered on August 15,1946 (J. Ap. 23). 

The District Court of the United States for the District 
of Columbia had jurisdiction under the District of Columbia 
Code, 1940, Title 16, Section 403. This Court has jurisdic¬ 
tion to review the judgment under the District of Columbia 
Code, 1940, Title 11, Section 101, and the United States 
Code Title 28, Section 225. The pleadings which show ex- 
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istence of jurisdiction are the Complaint and Answer and 
the Complaint and Answer in Civil Action No. 29778 filed 
in the District Court of the United States which were con¬ 
solidated for trial (J. Ap. 1, 3, 7, 9). 

Statement of the Case 

This is an appeal from an order adjudging the appellant 
guilty of contempt of Court for his failure to pay alimony 
pendente life which had accrued prior to the dismissal of 
a suit for divorce and committing him to the Washington 
Asylum and Jail for a period of thirty (30) days unless he 
made the payments in arrears (J. App. 23). 

On June 12,1946, after trial on the merits, the Trial Court 
found that the appellee had been guilty of having committed 
adultery and therefore dismissed her suit for divorce. The 
order dismissing the suit for divorce made no reference to 
the alimony in arrears, or any alimony (J. Ap. 13). 

Thereafter, the appellee, Alice Cole, on July 16, 1946, 
filed a motion to adjudge the appellant, Samuel Herrell Cole, 
guilty of contempt for his failure to make certain payments 
of alimony pendente lite, alleged to be due on an order 
dated May 31, 1945 made in her suit for divorce, directing 
the husband to pay to his wife the sum of One Hundred 
($100.00) Dollars per month during the pendency of the suit 
(J. Ap. 15). 

The appellant filed an opposition to the motion, the sub¬ 
stance of which was (J. Ap. 15): 

1. That after June 12, 1946, when the decree was enter¬ 
ed dismissing the cause the Court had no further jurisdic¬ 
tion over the matter. 

2. That the said final decree dismissing the said cause 
made no provision with regard to alimony.. 
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3. That on June 12,1946, the Court found that the plain¬ 
tiff had committed adultery with E. J. Fallon on June 17, 
1945. 

4. That the plaintiff had no standing in the Court as she 
did not come in with clean hands and, therefore, not entitled 
to consideration of the Court. 

Statement of Errors j 

1. The Court erred in ordering the appellant imprisoned l 
unless he paid the amount due on the order for alimony 
pendente lite after the suit for divorce had been dismissed 
and, therefore, no case was pending. 

2. The Court erred in holding that installments of ali¬ 
mony pendente lite which remained unpaid could only be 

extinguished by payment. 

- 

3. The Court erred in granting the wife any further pay¬ 
ments of alimony under the prior order of the Court after 
she had been found guilty of having committed adultery. 

4. The Court erred in making any further orders in the 
case after it had been dismissed. 

Summary of Argument 

The question presented is, can a Court, by contempt pro¬ 
ceedings, compel a husband to pay to his wife accrued ali¬ 
mony pendente lite, after a judgment lias been entered dis¬ 
missing their suit for divorce; the said judgment being 
silent as to the payment of any alimony. 

, 

Argument 

Now, therefore, we are here concerned with the effect 
that a ffinal decree dismissing a divorce suit entered while ac¬ 
crued installments of alimony pendente lite remained un- 
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paid and where no payment thereof was ordered or other - 
wise reserved or provided for in such final order, must he 
held to have had on the accrued installments of alimony 
pendente lite. 

The statute governing alimony pendente lite empowers 
the Court “during the pendency of a suit for divorce” “to 
require the husband to pay alimony to the wife for the main¬ 
tenance of herself.” The Code of Law for the District of 
Columbia (1940) Title 16, Section 410 provides as follows: 

“During the pendency of a suit for divorce, or a suit 
by the husband to declare the marriage null and void, 
where the nullity is denied by the wife, the Court shall 
have power to require the husband to pay alimony to 
the wife for the maintenance of herself and their minor 
children committed to her care, and suit money, in¬ 
cluding counsel fees, to enable her to conduct her case, 
whether she be the plaintiff or defendant, and to en- 
fore obedience to any order in regard thereto by at¬ 
tachment and imprisonment for disobedience. The 
Court may also enjoin any disposition of the husband’s 
property to avoid the collection of said allowances, 
and may, in this case of the husband’s failure or re¬ 
fusal to pay such alimony and suit money sequestrate 
his property and apply the income thereof to such ob¬ 
jects. The Court may also determine who shall have 
the care and custody of infant children pending the 
proceedings. (Mar. 3,1901, 31 Stat. 1346, ch. 854, 4 975; 
June 30,1902, 32 Stat. 537, ch. 1329.) ” 

Alimony pendente lite, therefore, is a sum of money 
awarded to the wife by the Court payable by the husband 
during the pendency of the matrimonial action, and while 
the suit is pending and the order is in effect it may he en¬ 
forced by attachment, imprisonment and sequestration for 
its disobedience. It is not, however, an absolute debt, except 
to the extent to which it has been enforced by payment or 
execution, because it may be modified, or rescinded by the 
Court or it may fall by a final decision on the merits of the 
cause adverse to the petitioner. 

Lesh vs. Lesh, 21 App. D. C. 484 



“An order for tlie payment of alimony 'pendente lite, 
although merely an incident in all these proceedings, 
is in effect a final order. It is capable of being enforced 
by immediate execution, and although it is revocable 
and may be rescinded by the Court, and although it may 
wholly fall by a final decision on the merits of the cause 
adverse to the petitioner, yet as long as it remains in 
effect and to the extent to which it has been enforced by 
payment or execution, it is an absolute finality. Money 
so paid cannot be recovered back. Unless therefore, 
there is a right of appeal in such cases, a class of cases 
will be judicially established without warrant of law 
exempted from the operation of the statute, notwith¬ 
standing that perhaps in some cases very large sums 
of money might thus be transferred from one person to 
another.” (Emphasis supplied.) 

Apparently, the Court in its opinion (J. Ap. 18) took the 
position that the Lesh case held, that an order for alimony 
pendente lite was so final as to confer upon the wife a vested 
right to collect the installments of alimony at any time, 
and that this right could be extinguished only by payment. 

It is respectfully submitted that the Court erroneously 
construed the law as stated in that case. 

What the Lesh case actually held was, that, “as long as 
the order remains in effect”, it was final only to the extent, 
“to which it has been enforced by payment or execution”, 
because, “money so paid cannot be recovered back.” The 
reason for this is very obvious for if the Court finally dis¬ 
covers that the wife was not entitled to alimony pendente 
lite in the first place the order “may wholly fall by a final 
decision on the merits” and that thereafter the wronged 
husband cannot recover the payments he made under that 
order because as to the payments already collected by the 
wife the order is final. 

The Lesh case also held that the order was final for the 
purpose of an appeal because if this was not permitted 
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“that perhaps in some cases very large sums of money 
might be thus transferred from one person to another.” 
It goes without saying that this provision affords a wrong¬ 
ed husband to be heard before he is irreparably damaged 
by an erring wife who should not have been awarded 
alimony pendente life in the first place. 

While a suit for a divorce is pending and the order for 
alimony is in effect, it may be enforced in several different 
ways, but here, the case has been dismissed, how can we 
now say that, nevertheless, the Court will enforce pay¬ 
ments under the said order? To do so, would have the 
effect of holding, that an order, though merely an incident 
to the principle proceedings continues to have force and 
effect, even though the case from which it derived its exist¬ 
ence is no longer before the Court. This the Court should 
not do. 

It is respectfully submitted that when the suit for the 
divorce was dismissed the order for alimony pendente life 
was dismissed with it and that it is no longer in effect 
and therefore payments thereon cannot at this time be en¬ 
forced by execution, judgment or contempt proceedings. 

1. It cannot be enforced by execution. “Execution” is 
the end of the law. It gives the successful party the fruits 
of his judgment. Here there was no judgment for the 
arrearage of alimony pendente life and, therefore, execution 
will not lie. 

2. You can’t now get a judgment for the accrued ali¬ 
mony because there is no case before the Court. Our 
Courts have consistently held that a judgment of dismissal 
is the final disposition of the suit and of all claims and 
demands within its purview. 

In Boyajian vs. Boyajian, 22 X. Y. S. (2nd) 552, 260 App. 
Division 891 the Court held: 
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“The dismissal of a bill for divorce carries the whole 
case out of Court and vacates all interlocutory orders 
and proceedings.” 

Tlie same was held in the case of Ash vs. Ash, 144 Atlan¬ 
tic, 437, 50 R. 1.1. 

Southern R. R. vs. Miller, 217 U. S. 209. 

“The dismissal of a cause from a Court acquiring 
jurisdiction makes it no longer a case in that Court.” 

Mitchell vs. Board of Governors, Washington State Bar 
Association, 145 Fed. (2nd) 827. 

“A proceeding is none the less terminated because it 
is dismissed without prejudice, and without setting 
aside an order, the Court is without jurisdiction in 
that proceeding to entertain another petition filed in 
that proceeding. ’ ’ 

Murray vs. U. S., 46 Court of Claims 94. 

“After a case lias been dismissed and until it is rein¬ 
stated, there is no power in the Court over the wit¬ 
nesses or authority over its officers in the taking of 
testimony.” 

Dulion vs. S. A. Lunch Enterprise Finance Co., 53 Fed. 
(2nd) 568. 

“Result of order of non-suit is that subject of suit 
whether whole case or one of more counts in declara¬ 
tion, it is no longer before Court.” 

Wilson Cypress Company vs. Atlantic Coast Line R. Co. 
vs. Cummer Sons Cypress Co. v. Same, 109 Fed. (2nd) 623. 

“That the ordinary consequence of a judgment of 
dismissal in equity is the final disposition of the suit 
and of all claims and demands within its purview.” 

In this case the Trial Court found the wife guilty of com¬ 
mitting adultery and therefore dismissed her suit, there¬ 
after it was error to hold the husband in contempt for his 
failure to make certain payments of alimony alleged to be 
due under a prior order of the Court made in the wife’s 
suit for divorce. 
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In Topham vs. Topham et al., 50 App. D. C. 229, Fed- 
1013, the Court held: 

“Even though adultery has not been established, how¬ 
ever, the evidence does disclose such an utter lack of 
appreciation by the appellee of the duties and responsi¬ 
bilities of a wife and mother that we think her husband 
should be relieved from any further payments of ali¬ 
mony under the prior order of this Court, and that 
order accordingly be set aside.” 

The alimony referred to in that case was alimony pen¬ 
dente lite and though the Court did not go into the question 
of whether the alimony was in arrears or not, it did hold 
that the husband, because of the wife’s misconduct, should 
be relieved from any further payments of alimony under 
the prior order. 

A case similar to the one at bar was first presented to 
the Court of Appeals for the District of Columbia in the 
case of Walter vs. Walter, 15 App. D. C. 333. In that case 
a divorce suit brought by the wife, was dismissed on the 
merits after trial, and a divorce was granted to the hus¬ 
band on a cross petition. During the pendency of the 
action an order had been made directing the payment of 
alimony pendente lite. Subsequent to the entry of the final 
decree, the wife petitioned for a rule to show cause why the 
husband should not be required to pay arrears of temporary 
alimony that had previously accrued. The Court held that 
the wife was not in a position to enforce an interlocutory 
order for the payment of alimony pendente lite which re¬ 
mained partially unexecuted at the time of the rendition 
of the decree dismissing her petition. It also held that 
the final decree must be regarded as having disposed of 
the whole cause and every issue in the cause whether direct 
or incidental and held further that it was competent for 
appellant to have asked the Court at the time of the final 
decree to include in that decree some provision for the pay¬ 
ment of arrears of alimony, or to have that matter in some 
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way reserved from tlie operation of the decree if she 
thought she was entitled to such arrears; but this she did 
not think proper or neglected to do; and that it was now 
too late to disregard the decree and to provide for what was 
then omitted. 

Recently, (May 20, 1940) the United States Court of 
Appeals, District of Columbia, in Holmes vs. Holmes, 155 
Fed. (2nd) 737, when called upon to decide what effect a 
final decree had on a former matter of alimony, decided 
that alimony awarded in a decree mensa et thoro subject to 
further order of Court, was automatically terminated by 
a decree of a vinculo matrimonii in which no provision for or 
reference of alimony was made. That, “wdiere as here a 
moving party comes before the Court asking for a final 
severance of the bond of matrimony, she must be presumed 
to be requesting the full and complete relief to which she 
believes herself entitled”, and that the final decree brought 
to an end the wife’s right to receive alimony awarded her 
under the limited decree. 

In Pachter vs. Pachter, 225 N. Y. Supplement 56, it was 
held that: 

“Order awarding the plaintiff temporary alimony in 
a separation action was enforceable only in the action 
in which it was rendered and was merged in the final 
judgment in that action.” 

In Duss vs. Dvss, 111 Southern 383, 92 Fla. 1081, it was 
held that: 

“Decree finally dismissing divorce suit, abrogates or¬ 
der allowing temporary alimony; decree dismissing 
divorce suit entered while accrued installments of 
temporary alimony remain unpaid will relieve the 
husband from such alimony unless payment thereof be 
ordered or otherwise reserved or provided for in such 
final order. 

A decree of dismissal necessarily displaces and dis¬ 
poses of all interlocutory and provisional orders in 
the cause. When entered in a suit for divorce, such a 
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decree will abrogate a former interlocutory order al¬ 
lowing temporary alimony and hence, if entered while 
accrued installments remain unpaid, it will relieve the 
husband from paying such alimony unless payment 
thereof 'be ordered or provided for in final decree.” 

In was urged by the Court (J. Ap. 20) that the Walter 
case was overruled by the case of Lynham vs. Huftv, 44 
App. D. C. 589. In that case the wife sued her husband 
for divorce and the husband countered with a cross bill. 
The suit resulted in a final decree in favor of the husband. 
During the pendency of the action an order had been made 
directing the payment of alimony pendente lite. 

Before the entry of the order dismissing the wife’s bill, 
it was called to the attention of the Court that the husband 
was in arrears of alimony due to the wife, and the Court 
entered a judgment against him for the accrued alimony. 

The Walter case was discussed in the Huftv case and the 
Court held that it had little or no bearing, “in that here 
claim was made before final decree and judgment for ac¬ 
crued alimony was awarded.” 

It is respectfully submitted that the Huftv case followed 
the exact principle laid down in the Walter case, in that, 
the Court, in the Walter case, held that it was competent 
for the appellant to have asked the Court at the time of, 
or before, the entry of the final decree to include therein 
some provision for the payment of arrears of alimony and 
having neglected to so do it is now too late to disregard the 
decree and to provide for what was then omitted, and in the 
Huftv case, the arrears of alimony pendente lite were as¬ 
certained and adjudged before the entry of the final decree. 
Therefore, the legal principle in the Huftv case and the 
Walter case are one and the same. The same principle was 
followed in the Holmes case. 
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3. The order for alimony pendente life cannot toe en¬ 
forced by contempt proceedings because there is no case 
pending. 

During the pendency of a case the Court may enforce 
obedience of the award by attachment or imprisonment. 
However, alimony pendente life being in all cases merely an 
incident limited in its duration, to the pendency of the pro¬ 
ceedings, it necessarily comes to an end whenever the pro¬ 
ceedings are finally terminated by a final decree and by 
the same token the power of the Court to enforce payment 
by attachment and imprisonment is also nullified. 

The District Code provides that where a decree directs 
only the payment of money, “no defendant shall be im¬ 
prisoned except in those cases especially provided for”, 
D. C. Code, Title 11, Section 326. The Court has “no 
power” to overstep that limitation. 

Imprisonment is “especially provided” for the enforce¬ 
ment of permanent maintenance and also for the enforce¬ 
ment of alimony “during the pendency of the suit for 
divorce ”, D. C. Code 1940, Title 16, Sections 410, 411 and 
415. 

Here the suit had been dismissed and therefore the order 
w'hich the Court enforced in this case was not in either of 
these categories. It follows that the Court had no power 
to order the imprisonment of the appellant. 

Rappeer vs. Colpoys , 66 App. D. C. 216-219, 85 
Fed. (2nd) 715. 

Bates vs. Bates, 79 U. S. App. D. C. 14, 141 Fed. 
(2nd) 723. 

The Court in its opinion (J. Ap. 22) stated: 

“The attitude of the husband is not to be commended, 
as he flaunts his own failure to obey punctually an 
order of the Court as an excuse for not paying money 
which the Court directed him to pay. Tardiness in 



12 


meeting an obligation should not result in a cancella¬ 
tion of the debt. Otherwise a premium would be placed 
on wilful disobedience of judicial decree.” 

The Court apparently took the view that the husband’s 
failure to punctually obey the order of the Court was so 
wilful and contemptuous so as to survive even after the 
dismissal of the suit from which it had arisen. 

This may be true upon a conviction for criminal con¬ 
tempt, but not true of civil contempt which is only remedial 
in nature. 

The Court evidently did not take into consideration 
that the Trial Court found that the wife’s suit was not 
filed in good faith and that she was guilty of having com¬ 
mitted adultery (J. Ap. 12). Had those facts been known 
she would not be granted alimony in the first place. Now 
having the true facts before the Court, would not the en¬ 
forcement of payments under that order have the effect 
of giving to the wife a further premium for her having 
practiced a fraud upon the Court ‘l 

Salvage Process Corporation et al. v. Acme Tank Clean¬ 
ing Process Corporation, 198 Fed. (2nd) 727. 

“A conviction for criminal contempt may indeed sur¬ 
vive the reversal of the decree disobeyed; the punish¬ 
ment is to vindicate the Court’s authority which has 
been equally flouted whether or not the command was 
right. But the same cannot be true of civil contempts, 
which are onlv remedial. It is true that the reversal of 
the decree does not retroactively obliterate the past 
existence of the violation; yet on the other hand it does 
more than destroy the future sanction of the decree. It 
adjudges that it never should have passed; that the 
right which it affected to create was no right at all. To 
let the liability stand for past contumacy would be to 
give the plaintiff a remedy not for a right but for a 
wrong, which the law should not do. Worden v. Searls, 
121 IT. S. 14, 7 S. Ct. 814, 30 L. Ed. 853; In re Fanning, 
40 Minn. 4,41, N. W. 1076; Bed River Potato Growers * 
Assoc, v. Bernardy, 128 Minn. 153, 150 N. W. 383; 
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Pelzer v. Hughes, 27 S. C. 408, 3 S. E. 781; Smith v. 
Hughes, 27 S. C. 408, 3 S. E. 791; Smith v. McQuade, 
59 Hun. 622,13 N. Y. S. 63 (Gen. Term).” 

The Court, in reaching its conclusion cited the case of 
Caldwell vs. Caldwell , 189 N. C. 805, 128 S. E. 329, and the 
case of Grattage vs. Superior Court , 42 R. I. 546,109 Atlan¬ 
tic 86 (R14-15) as authorities upholding its contention. 

In the Caldwell case, an 

“Action by Daniel Caldwell against Lessie Berry Cald¬ 
well. Voluntary judgment of nonsuit without notice to 
defendant was entered. Prom a judgment setting aside 
the judgment of nonsuit, and requiring plaintiff to show 
cause why he should not be attached as for contempt in 
failing to pay alimony, he appeals. Reversed.” 

The Court held: 

“Before entering judgment dismissing the action, the 
court should have considered whether or not payment 
of sums in arrears by plaintiff should be made a condi¬ 
tion of entering the judgment in accordance with his 
motion. The presumption is that this matter was con¬ 
sidered and passed upon by the clerk. We cannot hold 
that it was irregular, i. e., contrary to the course and 
practice of the court, to enter judgment of nonsuit, 
without making the payment of alimony pendente lite y 
in accordance with the order entered while the action 
was pending, a condition of dismissing the action. The 
only effect of the judgment was to terminate the action 
and thus fix the date on and after which no further 
payments under the order were due. The judgment 
did not affect liability of plaintiff for amounts then due. 
The Judge finds, however, that plaintiff tendered these 
amounts, and that defendant declined to accept them. 
The termination of the action upon voluntary nonsuit 
was not irregular. We must therefore hold that there 
was error in the judgment setting aside and vacating 
this judgment. 

If the facts are as alleged in defendant’s answer, and 
upon which she relied in her application for alimony 
pendente lite., and plaintiff is not moved by his con¬ 
science to do justice to defendant, whom he has wrong¬ 
ed, and their child, she is not without remedy. The 
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law of this state is ample to give her relief, and her 
able and zealous counsel will advise her of her rights 
and aid her in presenting her cause to the Courts of her 
state. If her allegations are found to be true, the 
Court will be swift to do her justice.” 

It is respectfully submitted that though the Caldwell case 
did hold, that the judgment of dismissal did not effect the 
liability of the plaintiff for the amounts then due, it also 
held that the payments of the accrued alimony could not 
be enforced by contempt proceedings and further that the 
payments could not be enforced in that Court, as the suit 
had been dismissed and therefore there was nothing before 
the Court to consider and that if the wife felt she had 
been wronged she could have recourse in another Court of 
that State. 

The appellant’s contention here is, that the accrued ali¬ 
mony which was not enforced by payment or included in 
the final decree could not now be collected, and even if it 
could, payment could not be enforced by contempt proceed¬ 
ings. Therefore, on two points the Caldwell case upholds 
the view taken by the appellant in this case. 

In the Grattage case, a wife was awarded alimony pen¬ 
dente lite, after hearing on the merits, petition for divorce 
was denied and dismissed. Thereafter affidavits were filed 
in Superior Court in accordance with proceedings provisions 
of Section 14, c. 247 Gen. Laws 1909 whereby it appeared 
husband had not fully complied with the order for payment 
of alimony and was One Hundred Forty-Four ($144.00) Dol¬ 
lars in arrears. An execution by order of Superior Court 
was issued against the husband’s goods and chattels and 

he was taken into custodv. The Court held: 

•> 

“Under the statutes regulating divorce, execution is 
properly issued for the collection of alimony pendente 
lite as is authorized by Gen. Laws 1909 c. 247, Section 
14, though Court, before issuance thereof, has denied 
divorce and dismissed petition.” 
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it is respectfully submitted that the conclusion reached 
in that case "was based on the interpretation of the statute 
unique to that jurisdiction and though the Court discussed 
the fact that it may be the minority view, it stated that it was 
bound by the former interpretation of its statute. In our 
jurisdiction we do not have any such statute. Our statute 
permits enforcement by contempt proceedings only during 
the pendency of the matrimonial action. 

The law of this jurisdiction appears to be, that a final 
decree dismissing a suit for a divorce displaces and disposes 
of all interlocutory and provisional orders in the cause and 
if entered while accrued installments of alimony remains 
unpaid the husband will be relieved from further payment 
unless payment thereof be ordered or otherwise provided 
for in such final decree, Walter vs. Walter, Lyriham vs. 
Hufty, Lesh vs. Lcsh and Holmes vs. Holmes, supra. 

In this case, if the appellee thought that she was entitled 
to the accrued installments of alimony pendente lite, it was 
competent for her to have asked the Trial Court to deter¬ 
mine the amount due and enter a judgment accordingly, be¬ 
fore the final dismissal of the suit. Not having done so it is 
now too late to go behind the final decree. 

Conclusion 

Alimony pendente lite is not a property right, or a debt, 
but simply support for the wife during the pendency of the 
matrimonial action. An order for alimony pendente lite 
will issue as a matter of course when the wife has little or 
no earning capacity providing the complaint states a good 
cause of action and is filed in good faith. But a wife has 
not the right to receive money for support from her hus¬ 
band, irrespective of her own acts and conduct. 

In this case, the wife knew, before it was established by 
the Trial Court, that she did not have any grounds for a 
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divorce, that she was not acting in good faith and that she 
had been guilty of having committed adultery. Neverthe¬ 
less, by her pleadings under oath she misled the Court into 
granting her a substantial amount of alimony pendente lite , 
although she knew the payments would place an unbear¬ 
able burden upon her husband. Notwithstanding this, on 
March 22, 1946, she caused her husband to be adjudged in 
contempt for his failure to fully comply with the said order, 
and is now, in view of the findings of the Trial Court, at¬ 
tempting to do the same thing, and is asking the very same 
Court, upon whom, it was disclosed, she had practiced a 
fraud, to come to her aid so that she may accomplish her 
purpose. Had the Court known the true facts, it would 
never have allowed her alimony in the first place. Now 
having discovered them, this Court should not enforce fur¬ 
ther payments under the said order, for to so do would be 
placing a premium upon the wife’s bad faith and infidelity. 

To say the least the wife’s actions throughout this whole 
case have been a travesty upon justice and I respectfully 
submit that this Court should not and will not sanction her 
actions or grant her any relief whatsoever. 

It may be true that the dismissal of the suit may not have 
retroactively obliterated the past existence of the violation 
of the order for alimony pendente lite. Yet, on the other 
hand, it did more than destroy the further sanction of the 
said order. It adjudged that it never should have passed; 
that the right which it affected to create was no right at all. 
To let the liability stand for past contumacy would be to 
give to the wife a remedy not for a right but for a wrong, 
which the law should not do. 

When this case was dismissed the Court had nothing fur¬ 
ther to act upon for our Courts have consistently held that 
a final decree brought to an end, and disposed of the whole 
cause and every issue in the cause whether direct or in¬ 
cidental. 
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In conclusion, the decisions of our Court leaves no room 
for doubt as to the chartered course which binds the 
Justice. It was error for the Court to have adjudged 
the appellant guilty of contempt. 

Respectfully submitted, 

JOSEPH M. BONUSO, 
Attorney for Appellant, 

526 Woodward Building, 
Washington, D. C. 



JOINT APPENDIX 
Case No. 9391 


INDEX TO JOINT APPENDIX. 


PAGE 

Amended Complaint. 1 

Answer to Amended Complaint and Cross-Claim for 

Absolute Divorce . 3 

Order for Maintenance Pendente Lite . 6 

Complaint for Absolute Divorce. 7 

Answer to Complaint for Absolute Divorce and Cross- 

Claim for Absolute Divorce . 9 

Order of Adjudication and Commitment. 11 

Order to Consolidate Case for Trial. 11 

Findings . 12 

Order Dismissing Complaint and Cross-Claim for Ab¬ 
solute Divorce. 13 

Motion for Order Adjudging Defendant in Contempt.. 15 
Opposition to Motion to Adjudge Defendant in Con¬ 
tempt . 15 

Points and Authorities in Support of Opposition and 

Motion to Adjudge the Defendant in Contempt.16 

Opinion . 17 

Order. 23 
















I 



I 


1 

JOINT APPENDIX 
Case No. 9391 
Filed May 11,1946 

1 IN THE 

DISTRICT COURT OF THE UNITED STATES 
foe the District of Columbia 


Civil Action 
No. 28778 


Amended Complaint for Absolute Divorce on the Ground | 
of Voluntary Separation From Bed and Board for 
Five Consecutive Years 

The amended complaint of the plaintiff, Alice Cole, re¬ 
spectfully represents unto the Court as follows: 

1. The jurisdiction of the Court is founded upon Title j 

14, Section 63 of Supplement V of the District of Columbia | 

Code of March 2,1929. 

’ l 

2. Plaintiff is a citizen of the United States, a bona-fide 
resident of the District of Columbia and has been such for ! 

I 

more than two years next before bringing this application 
for divorce. 

I 

3. Plaintiff and defendant duly were married in the City 
of Hagerstown, State of Maryland on July 18, 1933 by ! 



Alice Cole, 

1833 New Hampshire Avenue, N. W., 
Washington, D. C., 

Plaintiff, 

vs. 

Samuel Herrell Cole, 

1121 New Hampshire Avenue, N. W., 
Washington, D. €., 

Defendant. 
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Reverend Coleman, of the First Brethern Church, Mulberry- 
Street, in the said City of Hagerstown. 

4. On or about March 1, 1940, plaintiff and defendant 
voluntarily separated from each other, and ever since then 
have been separated from bed and board without cohabit¬ 
ing. 

5. The plaintiff actually has resided in the following 

places in the District of Columbia: 

2 (a) From March 1,1940 to August 31,1940, 

at 1020-19th Street, N. W.; 

(b) From August 31,1940 to October 15,1940, 

at R Street near Connecticut Avenue, N. W.; 

(c) From October 15,1940 to December 15,1940, 
at 1750-16 Street, N. W.; 

(d) From December 15,1940 to the present time 
at 1833 New Hampshire Avenue, N. W. 

6. On information and belief defendant actually has 
resided at the following places: 

(a) From March 1,1940 to January 1, 1945, 

at 8014 Custer Road, Bethesda, Maryland; 

(b) From January 1,1945 to the present time 

at 1121 New Hampshire Avenue, N. W., District 
of Columbia. 

7. For more than four years past plaintiff has been ser¬ 
iously ill, requiring continuous medical treatment. For the 
last two and one-half months she has been so ill that she 
has not been able to work. As a result of her illness and 
inability to work plaintiff has become destitute. 

8. On numerous occasions in the past year plaintiff 
asked the defendant to contribute to her support. On sev¬ 
eral occasions the defendant contributed small amounts of 
money. These contributions totaled less than sixty dollars 
and were made solely for the purpose of forestalling pro¬ 
posed legal action by the plaintiff. 
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9. Defendant is employed as a chemist by the Navy 
Department of the United States Government and upon 
information and belief, is earning in excess of $3400 annual¬ 
ly. Upon information and belief, defendant has a bank ac¬ 
count containing considerable money; and owns bonds in 
the value of more than $3500 as well as a 1941 Buick auto¬ 
mobile in the value of more than $1500. 

WHEREFORE the premises considered, plaintiff prays 
that: 


1. The United States Writ of Subpoena issue from 
Court, directed to the defendant, requiring him to appear 
in this Court on a day certain and answer the exigencies of 
this complaint; 

2. The Court grant immediate relief by ordering the de¬ 
fendant to pay plaintiff alimony temporarily until final de¬ 
termination of this cause as w T ell as counsel fees and suit 
money with which plaintiff may conduct this cause of 

action; 

3 3. Upon final hearing, the Court award unto the 

plaintiff monthly alimony commensurate with her 
living requirements and defendant’s income; 


4. And such other relief as the Court may deem meet 
and proper. 


ALICE COLE. 


Filed May 25, 1945 

4 Answer to Amended Complaint and Cross Claim 
for Absolute Divorce (Desertion) 

1. The defendant admits the allegations of paragraphs 
one, two, and three of the amended complaint. 

2. The defendant denies that the plaintiff and defendant 
voluntarily separated from each other on March 1, 1940. 
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The defendant further states that although he has con¬ 
ducted himself as a good, true, dutiful, and loyal husband to 
the plaintiff, yet the plaintiff, notwithstanding the same, 
has treated the defendant in a cruel and inhuman manner, in 
that the plaintiff, on many occasions, would arrive home at 
late hours in an intoxicated condition and that on numerous 
occasions she has been seen with other men, all of which 
was so open and notorious that it was common knowledge 
among friends and acquaintances of the defendant, and by 
them communicated to him, all of which caused the plaintiff 
to suffer mental and physical pain and not being able to 
withstand her conduct any longer he was forced to leave the 
plaintiff on September 30, 1940. 

3. The defendant admits paragraphs 5 and 6 of the 
amended complaint. 

4. The defendant denies that the plaintiff has been 
seriously ill and unable to attend her work, and states 
further that if she has been unable to work it was caused 
by her conduct and not by any physical or mental ail¬ 
ment. 

5 5. Answering paragraph 8, the defendant states 

that from time to time he has given the plaintiff 
various sums of money and that he paid the rent for her 
apartment for about one year after the separation. 

6. The defendant denies paragraph 9, and states that 
his net salary is $222.92 a month, of which a deduction of 
$75.00 is taken for war bonds; leaving him a net total of 
$154.92. The defendant admits that he has war bonds in 
the amount of $1500.00, and $500 in the American Securitv 

V 

and Trust Company but states it is owed to his father who 
paid for his college education. That this money is being 
saved in an endeavor to repay his obligation to his father. 



5 


7. The defendant admits that he has a 1941 Buick auto¬ 
mobile, and states that its value is around $1000.00. 

WHEREFORE, the premises considered, the defendant 
prays: 

That the plaintiff’s complaint 'be dismissed. 


CROSS CLAIM FOR ABSOLUTE DIVORCE 
(DESERTION) 

1. Paragraphs 1, 2 and 3 of the Plaintiff’s Complaint 
are incorporated herein by reference, are herewith adopted 
and are prayed to be read as a part of this cross-complaint, j 

2. That no issue was made of the said marriage. 

Although the cross-plaintiff has at all times conducted j 
himself as a good, true, dutiful, and loyal husband towards 
the cross-defendant, yet the cross-defendant, notwithstand¬ 
ing the same, has since the marriage of the parties hereto, 
treated him in a cruel and inhuman manner, that on numer¬ 
ous occasions she came home in an intoxicated condition j 
and frequently used vile, profane*, and abusive language in 
conversing with the cross-plaintiff. Further the cross¬ 
defendant has on many occasions been seen with other ! 
men, all of which was so open and notorious that it was | 
common knowledge among friends and acquaintances of j 
the cross-plaintiff, and by them communicated to him. | 
Because of this the cross-plaintiff and cross-defendant 
separated on numerous occasions. Finally not being able 

to endure the cruel treatment accorded him bv the 

%< 

6 cross-defendant he was forced to separate from her 
on September 30,1940. That since the said desertion 
the cross-plaintiff and cross-defendant have been living 
separate and apart without cohabiting together as husband 
and wife. 
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THEREFORE, the premises considered, cross-plaintiff 
prays: 

1. That upon final hearing the cross-plaintiff be award¬ 
ed judgment in form of a decree of absolute divorce from 
the cross-defendant on the grounds of desertion for more 
than two years, proceeding the filing of this cross-com¬ 
plaint. 

2. And for such other relief as the Court may seem 
just and proper. 

SAMUEL HERRELL COLE 

* * * 


Filed May 31, 1945 

12 Order for Maintenance Pendente Lite 

This cause coming on to be heard upon Motion of the 
plaintiff for maintenance pendente lite, counsel having 
been heard in open Court, and upon consideration of the 
pleadings herein, it is, by the Court, this 31st day of May 
1945, 

ORDERED, that the defendant, Samuel Herrell Cole, 
pay to the plaintiff herein, through her counsel, the sum 
of One Hundred Dollars ($100) per month, during the 
pendency of this suit, for her support and maintenance, 
payable in four equal installments at equal intervals, the 
first of said payments to be due as of June 1st, 1945. 

MATTHEW F. McGUIRE, 
J'listice . 
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Complaint for Absolute Divorce 
Adultery 
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Filed July 17, 1945. 


SAMUEL HERRELL COLE, 1211 
New Hampshire Avenue, X. Yv\, 
Washington, D. C., 

Plaintiff, 
vs. 

ALICE COLE, 1833 New Hamp¬ 
shire Avenue, N. Y., Washing¬ 
ton, D. C., 

Defendant, 

E. J. FALLON, Address Unknown. 


Civil Action 
No. 29778 


The complaint of Samuel Herrell Cole respectfully shows 
unto this Court as follows: 


l 


i 




i 


1. That he is an adult citizen of the United States and 
has been a bona fide citizen of the District of Columbia for , 
more than one year, last preceding the institution of this 
suit, which is filed herein in his own right and as the hus¬ 
band of the defendant, Alice Cole. 

2. That the defendant, Alice Cole, is an adult citizen of 

l 

the United States and a resident of the District of Colum¬ 
bia and is sued herein in her own right and as the wife of j 
the defendant. j 

3. That the defendant, E. J. Fallon, is a citizen of the j 

United States; that his address is unknown and that so far j 
as the plaintiff has been able to learn he is in the United 
States Navy. | 


4. That heretofore, to wit, on the 18th day of July, 1933, 
the plaintiff and the defendant were joined in marriage in | 
Hagerstown, Maryland. 


! 
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5. That no issue was born out of the said marriage. 

6. That the defendant on, to wit, the 17th day of June, 
1945, committed adultery with the defendant, E. J. Fallon, 
at 1833 New Hampshire Avenue, N.W., in the City of Wash¬ 
ington, District of Columbia. 

8 7. That the said adultery was without consent, 

procurement or connivance of the plaintiff and has 
not been forgiven or condoned by him. 

WHEREFORE, the premises considered, the plaintiff 
prays: 

1. That a writ of subpoena be issued by this Court, di¬ 
recting the defendant, Alice Cole, and E. J. Fallon, to ap¬ 
pear herein and answer the exigencies of this complaint. 

2. That upon final hearing, the plaintiff be awarded a 
decree of absolute divorce from the defendant, Alice Cole, 
upon the grounds of adultery. 

3. And for such other and further relief as the Court 
may seem just and proper. 


SAMUEL HERRELL COLE. 
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Answer to Complaint for Absolute Divorce and Cross 
Claim for Absolute Divorce on the 
Ground of Adultery 
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SAMUEL HEKRELL COLE, 

Plaintiff 

v. 

ALICE COLE and E. J. FALLON, 

Defendants. 


Filed Aug. 8,1945 


Civil Action No. 29778. 


In her answer the defendant, Alice Cole, says that: 

1. She admits the allegations of paragraphs one and 
two. 

2. She does not have sufficient information to form a be¬ 
lief as to the allegations in paragraph three. 

3. She admits the allegations of paragraphs four and 
five. 

4. She denies the allegations of paragraphs six and 
seven. 

WHEREFORE, the premises considered, the said de¬ 
fendant prays: 

That the complaint be dismissed. 


CROSS CLAIM FOR ABSOLUTE DIVORCE ON THE 
GROUND OF ADULTERY 

In her cross claim, the defendant, Alice Cole, respectfully 
states that: 

1. Paragraphs one, two, four and five of the plaintiff’s 
complaint are incorporated herein by reference, are here- 
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with adopted and are prayed to be read as a part of this 
cross-complaint. 

2. The plaintiff on the 23rd day of August, 1942; the 5th 
day of December, 1942; and the 6th day of December, 1942, 
committed adultery in the City of Washington, District of 
Columbia, with women unknown to the defendant. 

10 3. On or about March 1, 1940, plaintiff and de¬ 

fendant separated from each other and ever since 
then have been separated from bed and board without co¬ 
habiting. 

4. During said period of separation, more particularly 
on or about August 23,1942, plaintiff became afflicted with 
a venereal disease as a result of commiting an act of adul¬ 
tery with some woman unknown to defendant. 

WHEREFORE, the premises considered, the defendant 
prays: 

1. That upon final hearing, the defendant be awarded 
a decree of absolute divorce from the plaintiff, Samuel Cole, 
upon the grounds of adultery. 

2. That a decree be entered awarding support and 
maintenance to the defendant. 

3. And for such other and further relief as the Court 
may deem just and proper. 

ALICE COLE 

• • • 
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Filed March 22,1946 
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Order of Adjudication and Commitment 

This matter having come on for hearing upon the action 
filed herein on March 6, 1946, to adjudicate defendant in 
contempt, it is by the Court this 22 day of March, 1946 

Adjudged and ordered that the defendant, Samuel Her- 
rell Cole is in contempt of the Court because of his failure 
to have obeyed the order of May 31, 1945, in the above en¬ 
titled cause, and that the United States Marshal in and for 
the District of Columbia is hereby directed to take into his 
custody of the person of the defendant, Samuel H. Cole and 
commit him to the Washington Asylum and Jail for a period 
of 30 days or until such earlier time as he shall purge him¬ 
self of his contempt by paying to the plaintiff or her attor¬ 
ney of record the sum of $150.00 or until further order for 
the Court hereon. Commitment shall be stayed seven days 
pending such purging by the defendant. 

ALEXANDER HOLTZOFF, 
Justice . 

m * m 


11 Filed May 23, 1946 

Order to Consolidate Case for Trial 

Upon motion of the defendant to consolidate the case of 
Samuel Herrell Cole v. Alice Cole and E. J. Fallon, Civil 
Action No. 29778, with this cause as it involves the same 
parties and the same subject matter, to which the attorney 
for the plaintiff has consented, and it appearing to the 
Court that both cases are at issue, it is by the Court this 
23rd day of May, 1946, 
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ORDERED: 

That the case of Samuel Herrell Cole v. Alice Cole and 
E. J. Fallon, Civil Action No. 29778, be consolidated for 
trial with Civil Action No. 28778 for trial. 

JENNINGS BAILEY, 
Justice. 


14 Filed June 12,1946 


Findings 

This cause coming on to be heard upon the amended com¬ 
plaint of Alice Cole, the plaintiff herein, for absolute di¬ 
vorce on the ground of voluntary separation from bed and 
board without cohabitation for a period of five years, the 
answrer thereto by Samuel Herrell Cole, the defendant here¬ 
in, his cross-claim for absolute divorce on the grounds of 
desertion, the answer thereto by the plaintiff, the complaint 
of Samuel Herrell Cole for absolute divorce on the ground 
of adultery, the answer thereto by Alice Cole and her cross¬ 
claim for absolute divorce on the ground of adultery, the 
answer to said cross-claim by Samuel Herrell Cole, and the 
consolidation of the cause herein with Civil Action No. 
29778 and testimony being taken in open Court, the Court 
makes the following findings: 

FINDING OF FACT 

1. The plaintiff and defendant w’ere married on July 18, 
1933, at Hagerstowm, Maryland. 

2. That the plaintiff was a resident of the District of 
Columbia for more than two years next preceding the filing 

of the suit herein. 



13 


15 3. That the parties herein cohabited after March 

1,1940. 

4. That the plaintiff, Alice Cole, committed an act of 
adultery with E. J. Fallon, correspondent, on June 17,1945, 
at premises #1833 New Hampshire Avenue, N. W., Wash¬ 
ington, D. C. 

5. The defendant, Samuel Herrell Cole, committed an 
act of adultery with a person unknown on August 23, 1942, 
at a place unknown; and on November 6, 1942, with a per¬ 
son unknown at a place unknown; and with Lillian M. Sei- 
denberg on September 12, 1945, at premises #1121 New 
Hampshire Avenue, N. W., Washington, D. C. 

6 . That the defendant, Samuel Herrell Cole pay to L. 
George Keder, attorney for the plaintiff, a counsel fee in 
the sum of $150. 

F. DICKENSON LETTS, 

J us tic e. 

We agree that the Court made the above findings. 

L. GEORGE REDER, 
Attorney for Plaintiff, 
Alice Cole . 

JOSEPH M. BONUSO, 
Attorney for Defendant, 
Samuel Herrell Cole . 


16 Filed June 12, 1946 

Order Dismissing Complaint and Cross-Claim 
for Absolute Divorce 


Upon consideration of the amended complaint of Alice 
Cole, the plaintiff herein, for absolute divorce on the ground 
of voluntary separation, the answer of the defendant Sam- 
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uel Herrell Cole, liis cross-claim for absolute divorce on 
the ground of desertion, her answer to said cross-claim; the 
complaint of Samuel Herrell Cole for absolute divorce on 
the ground of adultery, her answer thereto and her 
cross-claim for absolute divorce on the ground of 
adultery, his answer thereto, and the consolidation 
of the cause herein with Civil Action No. 29778, 
and testimony taken in open Court, and it appearing that 
each of the parties were represented by counsel, and it fur¬ 
ther appearing that both the plaintiff and defendant were 
guilty of adultery, and for that reason neither party is en¬ 
titled to a decree of divorce, it is by the Court this 12th 
dav of June 1946 

ADJUDGED, ORDERED AND DECREED 

That both complaints and both cross-complaints be and 
they are hereby dismissed, and it is further 

ORDERED, that the defendant, Samuel Herrell Cole, 
pay to L. George Reder, attorney for the plaintiff, a coun¬ 
sel fee in the sum of $150. 

F. DICKINSON LETTS, 

Justice . 

We consent to the form of the above orders. 

L. GEORGE REDER, 

Attorney for Plaintiff, 
Alice Cole. 

JOSEPH M. BONUSO, 

< Attorney for Defendant, 
Samuel Herrell Cole . 
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l< Filed July 16,1946 

Motion for Order Adjudging Defendant in Contempt 

Comes now the plaintiff, by her attorney, and moves the 
Court: 

A. For an order adjudging the defendant in contempt of 
Court in that the defendant has failed to comply with the 
terms of the Order issued by Judge McGuire on May 31, 
1945. 

B. For other and further relief which at the time of 
hearing may appear appropriate. 

L. GEORGE REDER, 
Attorney for Plaintiff. 


18 Filed July 19, 1946 

Opposition to Motion to Adjudge Defendant in Contempt 

Comes now the defendant, Samuel Herrell Cole, by his 
attorney, Joseph M. Bonuso and respectfully moves this 
Honorable Court to deny plaintiff’s motion to adjudge him 
in contempt of Court and for his reasons state as follows: 

(1) That a decree was entered in this matter on June 12, 
1946, dismissing plaintiff’s complaint. 

(2) That after June 12,1946, when a decree was entered 
dismissing this cause, this Court had no further jurisdiction 
in the matter. 

(3) That the said decree made no provision whatever 
in regard to^limonv. 

(4) In the Findings of Fact, signed on June 12, 1946, 
the Court found that the plaintiff, Alice Cole, was not en¬ 
titled to a divorce as she alleged in her complaint. 



16 


(5) In tbe Findings of Fact, signed June 12, 1946, the 
Court found that the plaintiff, Alice Cole, committed adul¬ 
tery with E. J. Fallon on June 17,1945. 

(6) That the plaintiff has no standing in this Court as 
she does not come in with clean hands. 

(7) And for such other and further points that may he 
argued at the hearing hereof. 

JOSEPH M. BONUSO, 
Attorney for Defendant. 


19 Points and Authorities in Support of Opposition and 
Motion to Adjudge the Defendant in Contempt 

(1) The order dismissing Complaint and Cross Claim 
for Absolute Divorce filed in this Honorable Court on June 
12, 1946, in Civil Action No. 28778. 

(2) Walter vs. Walter, 15 App. D. C. 333. 

(3) Holmes vs. Holmes, Civil Action No. 4881, failure 
to pay alimony under Decree for Limited Divorce, 
said judgment heretofore enlarged into Absolute Di¬ 
vorce, but no provision made for alimony in the judg¬ 
ment of Absolute Divorce, Defendant’s counsel con¬ 
tended it was not necessary to include the provision 
in the final order. Justice McGuire, on April 18, 
1945, held motion for adjudgment of contempt denied. 
The rights and obligations of the parties were deter¬ 
mined by the final decree. 
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Filed August 13, 1946. 

20 Opinion 

Motion by the plaintiff to adjudge the defendant 
guilty of contempt of court in failing to comply with an 
order in an action for absolute divorce for the payment of 
alimony pendente lite. Motion granted. 

L. George Reder, Esq., of Washington, D. C., attorney 
for the plaintitf, for the motion. 

Joseph M. Bonuso, Esq., of Washington, D. C., attorney 
for the defendant, opposed. 

This is a motion to adjudicate the defendant guilty of con¬ 
tempt of court for his failure to make certain payments of 
alimony pendente lite. 

An order made by this court on May 31,1945, in an action 
for absolute divorce, directed the payment of alimony 
pendente lite at the rate of $100 a month. After a trial on 
the merits, the complaint was dismissed by a judgment en¬ 
tered on June 12, 1946. Installments of alimony which 
had accrued prior to the entry of final judgment and which 
amounted to the sum of $475, remained unpaid. The judg¬ 
ment makes no reference to the subject of alimony or to 
the arrears. The defendant contends that he is under no 
obligation to pay the above-mentioned balance in view' of the 
fact that the action has been determined in his favor by a 
final decree. 

21 The question presented is whether a final decree 
dismissing a divorce suit extinguishes the obligation to pay 
installments of alimony pendente lite v T hich had accrued 
prior to the entry of the final judgment, or w’hether pay¬ 
ment of the amounts due prior to the termination of the 
action may be compelled thereafter. 

The statute governing alimony pendente lite empowers 
the court during the pendency of a suit for divorce “to re- 
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quire the husband to pay alimony to the wife for the main¬ 
tenance of herself and their minor children committed to 
her care". 1 The nature of an order directing the payment 
of alimony was described by the United States Court 
22 of Appeals for the District of Columbia, in Lesh v. 
Lesh, 21 App. D. C. 475, 4S4, as follows: 

“An order for the payment of alimony pendente lite, 
although merely an incident in all these proceedings, is 
in effect a final order. It is capable of being enforced 
by immediate execution, and, although it is revocable 
and may be rescinded by the court, and, although it may 
wholly fall by a final decision on the merits of the cause 
adverse to the petitioner, yet as long as it remains in 
effect to the extent to which it has been enforced bv 
payment or execution, it is an absolute finality. Money 
so paid cannot be recovered back.’* 

Consequently, as soon as an installment of alimony ac¬ 
crues in accordance with the terms of the order, a fixed and 
binding obligation arises to pay the amount due. Although 
after a final decision adverse to the wife, the order ceases 
to have any efficacy as to the future, the conclusion does not 
necessarily follow that any obligation previously existing 
becomes extinguished. 

This question was first presented to the United States 
Court of Appeals for the District of Columbia in Walter v. 
Walter , 15 App. D. C. 333. In that case a divorce suit 
brought by the wife was dismissed on the merits after a 

‘The Code of Law for the District of Columbia (1901) Section 975: D. 
C. Code (1940). Title 16, Sec. 410, provides as follows: 

“During the pendency of a suit for divorce, or a suit by the husband to 
declare the marriage null and void, where the nullity is denied by the 
wife, the court shall have power to require the husband to pay alimony 
to the wife for the maintenance of herself and their minor children com¬ 
mitted to her care, and suit money, including counsel fees, to enable her 
to conduct her case, whether she be plaintiff or defendant, and to thereto 
by attachment and imprisonment for disobedience * * 
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trial and a divorce was granted to the husband on a cross¬ 
petition. During the pendency of the action an order had 
been made directing the payment of alimony pendente lite. 
Subsequently to the entry of the final decree, the wife peti¬ 
tioned for a rule to show cause why the husband should not 
be required to pay arrears of temporary alimony that had 
previously accrued. The court held that the wife was not 
in a position to enforce an interlocutory order for the pay¬ 
ment of alimony pendente lite which remained partially un¬ 
executed at the time of the rendition of the decree dismiss¬ 
ing her petition. 

23 The same problem was, however, confronted by the 
United States Court of Appeals again in Lynham v. 
Hufty, 44 App. D. G. 589, in which that Court reached the 
opposite conclusion. In that case also the wife sued her 
husband for divorce and the husband countered with a cross¬ 
bill. The suit resulted in a final decree in favor of the 
husband. During the pendency of the action an order had 
been made directing the payment of alimony pendente lite. 
Subsequently to the final judgment, a proceeding was 
brought to compel the husband to pay installments of ali¬ 
mony which had accrued prior to the disposition of the 
action. The court held that the obligation survived and was 
enforceable. Mr. Justice Van Orsdel made the following 
observations on this point (p. 593): 

“Strictly speaking, any order or decree made between 
the parties in a pending suit before final judgment is 
interlocutory. But, though interlocutory in nature, it 
may be final as to matters disposed of to the extent 
that it is enforceable, independent of the final determi¬ 
nation of the general matters in controversy. In 
other words, a judgment, though interlocutory with re¬ 
lation to the final disposition of a suit, may be treated 
as final and as possessing all the elements of a final 
judgment if it settles the dispute of the parties as to 



the particular matters in issue in the interlocutory pro¬ 
ceeding and leaves nothing further for consideration.” 
The learned justice referred to Walter v. Walter, supra, 
and held it inapplicable. He stated (p. 597): 

“But the Walter Case was decided in 1899. With the 
adoption of the Code final effect was given to any un¬ 
conditional decree for the payment of money. Sec. 
1104- of the District Code (31 Stat. at L. 1362, chap. 
854), under the general head of ‘Execution’ provides: 
‘The aforegoing provisions shall be applicable to an 
unconditional decree in equity for the payment of 
money. Such decree may be revived by scire facias, 
and the same writs of execution may be issued 
24 thereon within the same time and have the same 
effect as liens, and shall be executed and returned 
in the same manner as if issued upon a common-law 
judgment. ’ 

“Though not referred to in the Lesh Case, which was 
decided since the adoption of the Code, the foregoing 
section may well have been in the mind of the court in 
impressing a decree of finality upon a mere decree for 
the future payment of temporary alimony.” 

In Lyuliam v. JInfty, the court also referred to the fact 
that a judgment had been entered for the unpaid balance, 
which such a step was not taken in the Walter case. 
This difference as to an incidental fact is hardly a dis¬ 
tinction in principle, since the right arose and became vest¬ 
ed when the payments became due under the original order, 
rather than when the judgment was entered. 

It seems clear, therefore, that Walter v. Walter must 
be deemed to have been overruled by Lynham v. Hufty, and 
that, consequently, installments of temporary alimony pre¬ 
viously accruing are collectible after the entry of a final 
judgment dismissing the action. 


21 


The recent ruling of the United States Court of Appeals 
in Holmes v. Holmes, decided on May 20, 1946 (not yet re¬ 
ported), dealt with a different problem. In that case a 
decree for a limited divorce provided for the payment of 
alimony. Subsequently, the decree was enlarged into a 
judgment for absolute divorce. The second decree was 
silent on the subject of alimony. An attempt was made to 
collect alimony pursuant to the first decree for a period 
subsequent to the date of the second decree. 2 The Court 
25 held that the obligation to pay alimony merged in 
the final decree insofar as concerned the future. 
The question whether alimony previously accrued if un¬ 
paid would have been collectible, was not involved and was 
not discussed. 

Several States have held that alimony pendente lite 
accruing prior to a final judgment dismissing the action is 
collectible even after the entry of the decree. Thus, in 
Caldwell v. Caldwell , 189 X. Car. 805, 813, the Court 
stated: 

“The termination of the action by judgment of non¬ 
suit or upon a verdict does not affect liability of hus¬ 
band for alimony pendente lite due at date of judg¬ 
ment.” 

In Gr at tape v. Superior Court , 42 K, I. 546, 551, the same 
doctrine was applied. The court made the following state¬ 
ment on this point: 

“In the case at bar the respondent was ordered to 
fulfill an obligation imposed upon him by law, namely, 
to provide for the support of his wife. At the time of 
the hearing on the petition he was in default but made 
no application to the court for a modification of the 

1 Mr. Justice Clark in his opinion stated: 

“The husband, though irregular in making his payments, did pay the 
amount set in the 
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order for alimony. The petitioner was a creditor of 
the respondent, to this extent that she was entitled 
to bring a suit at law as for a debt or to have an exe¬ 
cution at law* issue against the respondent. The ex¬ 
tent of the obligation and the time for its discharge 
had been fixed by the court; until this order was chang¬ 
ed by the court the legal obligation of the respondent 
to his wife was established in the action for divorce 
and consequently is not affected by the decision in this 
cause on the petition.” 

26 The opposite result was reached by the Supreme 
Court of Florida in Duss v. Duss, 92 Fla. 1081,1091. 
This conclusion was, however, predicated on the postulate 
that the wife acquires no vested right under an interlocu¬ 
tory order for the payment of temporary alimony. The 
law of this jurisdiction is to the contrary, Lesh v. Lesh, 
supra; Lyriham v. Huffy, supra. Consequently, Duss v. 
Duss is not apposite. 

On principle, the husband becomes liable for the payment 
of installments of alimony as they accrue. The v’ife has a 
vested right to collect them. The obligation is enforceable 
by execution, by sequestrating, or by contempt proceedings. 
Failure to make the payments constitutes a serious default. 
To hold that the husband is relieved of the obligation and 
that the debt becomes extinguished if the action is later 
dismissed, would be to permit the husband to profit by his 
own wrong, and to gain by his neglect of a duty imposed 
by an order of the court. No reason is perceived why the 
husband should derive an advantage from his refusal to 
make payments directed by the court. The attitude of the 
husband is not to be commended, as he flaunts his own fail- 

first decree up to and one month beyond the date of the final decree. He 
then ceased to pay. taking the position that the final decree made no 
mention of alimony and consequently must be regarded as having absolved 
him from any further obligation in this regard. Thereafter the former 
wife instituted the contempt proceeding which resulted in this appeal." 
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ure to obey punctually an order of the court as an excuse 
for not paying money which the court directed, him to pay. 
Tardiness in meeting an obligation should not result in 
a cancellation of the debt. Otherwise a premium would be 
placed on wilful disobedience of judicial decrees. 

The defendant is adjudged guilty of contempt of court 
for failure to pay the arrears of temporary alimony 
27 accruing prior to the date of the linal decree and 
amounting to the sum of $475. He will be committed 
to the custody of the Marshal for a period of 30 days unless 
he makes the payments due within the time to be specified in 
the order of the court. Submit proposed order. 

August 13, 1946. 

ALEXANDER HOLTZOFF, 
Associate Justice. 


28 Filed August 15,1946. 

Order. 

This matter having come on for hearing it is this 15th day 
of August, 1946, 

ORDERED: That the defendant, Samuel H. Cole is in 
contempt of Court for failure to obey the order of this 
Court issued May 31, 1945. 

And that he pay to the plaintiff, Alice Cole, by mailing 
to her attorney, L. George Reder, the sum of $475.00. Such 
amount shall be paid in the sum of $50.00 monthly until the 
full amount has been paid over and the first such payment 
shall be made August 20, 1946. 

If the defendant Samuel H. Cole shall fail to pay any 
such payment he shall be committed to Washington Asylum 
and Jail for a period of thirty days, or until he purges 
himself, for each such failure. 

ALEXANDER HOLTZOFF, 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 9391 


SAMUEL HERRELL COLE, Appellant 

v. 

ALICE COLE, Appellee 


BRIEF FOR APPELLEE 


Counter-Statement of the Case 

The husband, appellant herein, was made the defendant 
in an action for divorce filed by the wife, appellee herein, 
on May 11, 1945. (J. Ap. 1.) He filed a cross claim (J. 
Ap. 4) and subsequently brought an original action for 
divorce (J. Ap. 7) to which appellee cross claimed. (J. Ap. 
9.) The appellee incorporated in her original petition for 
divorce a request for alimony pendente life. 

Pursuant to this request, the District Court of the United 
States for the District of Columbia on May 31, 1945 issued 
an order requiring that the husband pay to the wife the 
sum of one hundred (100) dollars per month as alimony 
pendente lite . (J. Ap. 12.) 

The appellant subsequently neglected and refused to 
make the required payments and on March 22, 1946 he was 
cited in contempt for failure to obey the aforesaid order of 
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May 31, 1945. (J. Ap. 13.) Although the husband purged 
himself of this contempt, he subsequently continued to dis¬ 
regard the order of May 31, 1945. The result was that at 
the time of the trial on the merits the appellant owed to the 
appellee the sum of four hundred and seventy-five (475) 
dollars. (J. Ap. 28.) 

On July 12, 1946, after a complete trial on the merits, 
the trial court decreed that the complaints and cross com¬ 
plaints of both parties be dismissed, (J. Ap. 16), on the 
basis of findings that the appellant had committed two acts 
of adultery and the appellee one act. (J. Ap. 14, 15.) 
Neither the order nor the findings made any mention of the 
alimony pendente life which had then accrued and was owed 
by the appellant to the appellee. 

On July 16,1946 the appellee moved to cite the appellant 
in contempt for failure to obey the order of May 31, 1945. 
(J. Ap. 17.) 

On August 15, 1946 an order was issued from the Dis¬ 
trict Court holding the appellant in contempt of court in 
that appellant refused to pay to the appellee the sum of 
four hundred and seventy-five (475) dollars, such sum hav¬ 
ing accrued under the terms of the order of May 31, 1945. 
(J. Ap. 28.) 

It is from the order of August 15, 1946 that the husband 
takes this appeal. 

Summary of Argument 

A court has an obligation to enforce a fixed and binding 
obligation which arises through the operation of a final 
order. 

The order of May 31, 1945 was just such an order. As 
each installment accrued under the terms of this order it 
created a debt which could not be affected by the future 
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action or inaction of either party or the Court of a type 
pertinent to the instant case. The action of the trial court 
in dismissing both complaints and cross complaints thus 
had no bearing on the continued existence of the debt. That 
the trial court also found both parties guilty of adultery 
is of like immateriality. 


Argument. 

It is well settled in the law that rights assured a party 
by a final decree are fixed and binding and cannot, assum¬ 
ing the absence of fraud in the procurement of the judg¬ 
ment, be defeated directly or collaterally. This is no less 
true in matters involving domestic relations. Indeed, much 
of the law pertinent to “finality of judgments” has been 
evolved and developed in marital cases. For example, in 
the leading case of Sistare v. Sistare, 215 U. S. 1, (1910), 
the Supreme Court, in holding that one state must accord 
full faith and credit to a permanent alimony award of an¬ 
other state, discussed the finality of the alimony decree 
in the following manner: 

“First, that, generally speaking, where a decree is 
rendered for alimony and is made payable in future 
instalments, the right to such instalments becomes ab¬ 
solute and vested upon becoming due, and is therefore, 
protected by the full faith and credit clause, provided 
no modification of the decree has been made prior to 
the maturity of the instalments.” (218 U. S. 16.) 

That this Court has likewise recognized that awards in 
marital cases cannot be attacked either directly or indirectly 
is evident from an examination of several leading cases. 

In Caffrey v. Caffrey, 4 F. (2d) 952, 55 App. D. C. 285 
(1925), this Court, in reversing a decision which denied to 
the appellant accrued but unpaid instalments of permanent 
alimony used reasoning similar to that expressed in the 
Sistare case. The Court in so holding quoted from the 
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leading case of Phillips v. Kepler, 47 App. D. C. 384, 387 
(1918) in the following manner: 

“The contention against the finality of the decree is 
based upon the provision which says that the require¬ 
ment touching the alimony is to endure only ‘until the 
further order’ of the court. But this does not disprove 
its finality as to installments past due. * * * we hold 
that the modification of the decree, if made, would 
operate prospectively only, and hence that the decree 
is final as to the installments in arrears” (4 F. (2d) 
952, 953.) 

To the same affect are Biscayne Trust Co. v. American 
Security and Trust Co., 20 F. (2d) 267, 57 App. D. C. 251 
(1927) (wherein the parties to the decree had died), and 
Bloedorn v. Bloedorn, 76 F. (2d) 812, 64 App. D. C. 199 
(1935) (in which a later divorce intervened). 

While the award in the instant case provided for tempo¬ 
rary rather than permanent alimony, the manner in which 
this Court has treated other phases of temporary alimony 
awards indicates that the nature of the award is immate¬ 
rial to the aspect under consideration in this case. 

In Lesh v. Lesh, 21 App. D. C. 475 (1903) the Court held 
that a decree awarding temporary alimony was immediately 
appealable. 

In Johnston v. Johnston, 74 F. (2d) 774, 64 App. D. C. 87 
(1934) it was indicated that, had personal service been made 
upon the husband in the District, a New’ York award of 
temporary alimony w r ould have been accorded full faith 
and credit. 

In Bates v. Bates, 141 F. (2d) 723,79 App. D. C. 14 (1944) 
the Court stated that a decree awarding temporary mainte¬ 
nance was to be regarded as a final decree. 

Moreover, in Lynham v. Hufty, 44 App. D. C. 589 (1916) 
this Court in treating directly upon the very issue involved 
in this appeal held that an order awarding alimony pendente 
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life survived a divorce decree in favor of the husband when 
there existed installments which had accrued prior to the 
divorce and which remained unpaid. In the course of its 
decision the Court said: 

“Strictly speaking, any order or decree made be¬ 
tween the parties in a pending suit before judgment is 
interlocutory. But though interlocutory in nature, it 
may be final as to matters disposed of to the extent that 
it is enforceable, independent of the final determination 
of the general matters in controversy. In other words, 
a judgment, though interlocutory with relation to the 
final disposition of a suit, may be treated as final and 
as possessing all the elements of a final judgment if it 
settles the dispute of the parties as to the particular 
matters in issue in the interlocutory proceeding and 
leaves nothing further for consideration.” (p. 593.) 

The Court referred to the case of Walter v. Walter, 15 
App. D. C. 333 (1899), a case upon which the appellant 
heavily relies in his brief, and found it inapplicable. 

“But the Walter Case was decided in 1899. With the 
adoption of the Code final effect was given to any un¬ 
conditional decree for the payment of money. Sec. 
1104 of the District Code (31 Stat. at L. 1362, chap. 
854), under the general head of ‘Execution’ provides: 
‘The aforegoing provisions shall be applicable to an 
unconditional decree in equity for the payment of 
money. Such decree may be revived by scire facias, 
and the same writs of execution may be issued thereon 
within the same time and have the same effect as liens, 
and shall be executed and returned in the same manner 
as if issued upon a common-law judgment.’ 

“Though not referred to in the Lesh Case which was 
decided since the adoption of the Code, the foregoing 
section may well have been in the mind of the court in 
impressing a degree of finality upon a mere decree for 
the future payment of temporary alimony.” (p. 597.) 

It is apparent from this decision that this Court considers 
temporary alimony orders to be on the level with and en¬ 
titled to the same respect and finality of treatment accorded 
other final decrees. 
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The correctness of such an approach is attested to by the 
further fact that a large majority of those courts of final 
jurisdiction which have passed on the matter are in full 
agreement. See 154 A. L. R. 530 et seq. and 27 Corpus Juris 
Secundum, Divorce, Section 210 (b) (4). 

The appellant contends that the lower court erred in de¬ 
claring that the “obligation is enforceable by execution, by 
sequestration, or by contempt proceedings.'’ The crux of 
appellant’s position may be found on page six of his brief, 
to wit: 

“that when the suit for the divorce was dismissed the 
order for alimony pendente lite was dismissed with it 
and that it is no longer in effect and therefore pay¬ 
ments thereon cannot at this time be enforced by execu¬ 
tion, judgment or contempt proceedings.’’ 

However, since the above discussion indicates that the 
accrued installments do survive, the appellant’s basic prem¬ 
ise is untrue and the conclusion built upon that premise 
must, of necessity, fail. 

The appellant relies upon the cases of Bates v. Bates, 
supra, and Rapeers v. Colpoys, 85 F. (2d) 715, 66 App. D. 
C. 216 (1936) as further support for the proposition that 
the lower court lacked jurisdiction to adjudge the appellant 
in contempt and to order imprisonment. It is respectfully 
submitted that the appellant gives a broader scope to these 
cases than the deciding judges intended. 

The Bates case held that in the absence of statutory au¬ 
thority an order of imprisonment could not be used to en¬ 
force payment of an award of maintenance pendente lite. 
In the Rapeers case the decision indicated that, since the 
statute under discussion provided only for maintenance 
while the marital relationship existed, the right to imprison 
for contempt was co-extensive with the duration of this re¬ 
lationship and was not an available sanction to enforce an 


award made subsequent to a divorce. Section 410 of Title 
] 8 of the District of Columbia Code, which provides for the 
alimony pendente life here involved and for its enforcement 
by attachment, sequestration, and citation for contempt, 
contains just that language which the courts found were 
lacking in the two eases discussed above. Indeed, it is in¬ 
dicated in the Rapeers case that under a statute highly sim¬ 
ilar to Section 410 it is the order of allowance and the ac¬ 
crual thereunder, rather than the adjudication of the con¬ 
tempt for failure to obey such order, which must occur prior 
to the termination of the statutory authority to issue such 
order, to wit: 

“Appellees urge Wedderbum v. Wedderburn, 46 
App. D. C. 149. In that case a wife secured a mainte¬ 
nance decree in the Supreme Court of the District of 
Columbia for support of a minor child. Afterwards, 
the husband secured a divorce in Virginia. Still later 
the wife, as next friend of tiie child, but nevertheless 
in the original District of Columbia proceeding, ob¬ 
tained an order increasing the amount of the mainte¬ 
nance and adjudging the father in contempt for fail¬ 
ing to make payment of tile original amount. We think 
the case distinguishable. While Section 75 [which al¬ 
lowed award of maintenance in such circumstances] 
was not referred to in the case, it was then a part of 
the District of Columbia Code and therefore warranted 
the decision for the reason that the original decree was 
prior to the divorce and was, therefore, within the 
terms of Section 75, in favor of a wife and against a 
husband.” (p. 718.) 

That a recognition of the mutually dependent nature of 
the award and the means for enforcing such award is both 
logical and realistic, is further evident from an examination 
of that portion of the well-reasoned opinion of the lower 
court which states: 

“Failure to make the payments constitutes a serious 
default. To hold that the husband is relieved of the 
obligation and that the debt becomes extinguished if 
the action is later dismissed would be to permit the hus- 
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band to profit by bis own wrong, and to gain by liis 
neglect of a duty imposed by an order of the court. No 
reason is perceived why the husband should derive an 
advantage from his refusal to make payments directed 
by the court. The attitude of the husband, is not to be 
commended, as he flaunts his own failure to obey punc¬ 
tually an order of the court as an excuse for not pay¬ 
ing money which the court directed him to pay. Tardi¬ 
ness in meeting an obligation should not result in a 
cancellation of the debt. Otherwise a premium would 
be placed on willful disobedience of judicial decrees.” 
(J. App. 26.) 

The lower court was following a principle of long stand¬ 
ing that “he who prevents a thing from being done may not 
avail himself of the non-performance which he himself oc¬ 
casioned.” R. H. Stearns Co. v. United States. 291 U. S. 
54, 61 (1934). Also Bigelow v. United Slates, 66 Sup. Ct. 
574 (1946) and Porter v. Martini , 157 F. (2d) 35 (1946). 

The use of contempt citations to collect unpaid install¬ 
ments of court-awarded allowances after the substantive di¬ 
vorce action or relationship has terminated is not limited to 
the courts of the District of Columbia. California courts 
have held in circumstances almost identical with those in the 
instant case that they possess jurisdiction to enforce pay¬ 
ment of alimony pendente lite by resort to contempt cita¬ 
tions. The following quotation from the case of Ex parte 
Robbins, 299 Pac. 51, 212 Cal. 534 (1931) indicates the ap¬ 
plicability of these cases: 

“Petitioner claims that the court by the dismissal of 
the divorce action was deprived of jurisdiction in the 
contempt proceedings. Petitioner’s contention that 
the order for payment of alimony pendente lite was 
merely an interlocutory order which fell with the dis¬ 
missal of the action for divorce, and was not in the 
nature of a judgment, has already been decided ad¬ 
versely to petitioner * * *. 

“The precise question of whether the court lost 
power to punish for contempt was not involved in 
either of these actions. It has, however, been definitely 
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settled by this court in the case of Ex parte Acock, 84 
Cal. 50, 23 P. 1029,1030 in which case the court said: 

‘It is said that the action has been dismissed, and 
no contempt could be committed unless the litigation 
was pending * * * it is clear that the petitioner could 
not, by a dismissal of the action, shield himself from 
the legal consequences of has acts.’ ” 

To the same effect; Ex parte Larabee, 84 P. (2d) 224, 29 
Cal. App. (2d) 240 (1938), Raines v. Raines, 76 S. E. 51, 
138 Ga. 790 (1912), Gorham v. Gorham, 94 S. E. 555, 147 
Ga. 433 (1917). 

However, even if, ignoring the spirit, purposes and mean¬ 
ing of Section 410 and the cases discussed above, we apply 
the appellant’s test of whether the divorce action was 
“pending” at the time the contempt citation was issued, 
we must find the lower court was correct in its action. The 
law evolved from the treatment of the problem of “ pend¬ 
ency “ is by this time in well crystallized form and has 
been most succinctly expressed in the case of Ex parte 
Craig, 274 Fed. 177,187 (1921) (reversedon other grounds, 
263 U. S. 250 (1923)), to wit: 

“A cause is pending when it is still open to modifi¬ 
cations, appeal or re-hearing and until final judgment 
is rendered” 

See also in re Carlisle Packing Co., 12 F. Supp. 11, 14 
(1935) and National Popsicle Corp. v. Hughes, 32 F. Supp. 
397, 399 (1940). The order dismissing both petitions and 
cross-petitions for divorce was issued June 12, 1946 (J. 
Ap. 16) and the citation of contempt issued August 15, 
1946 (J. Ap. 28). Since Rule 60 (b) of the Federal Rules 
of Civil Procedure allows a party six months in which to 
seek modification of a judgment and 28 U. S. C. sec. 230 
grants a party three months in which to make an applica¬ 
tion for appeal, the appellee had the right and power on 
August 15,1946 to seek to modify or appeal from the order 
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of August 12,1946. Thus the divorce actions filed by both 
parties were still pending at the time the relief appealed 
from was granted. Cf, United States v. Claus, 5 F. R. D. 
278, 280. 

The appellant states that the trial court, in addition to 
finding that the appellee committed adultery, also deter¬ 
mined that the wife had filed the suit in bad faith and had 
exhibited the same bad faith in securing the alimony pen¬ 
dente lite. The appellee respectfully submits that not only 
are both statements completely irrelevant to the issue now 
before the Court, but that the record in this case is com¬ 
pletely barren of any finding or indication by any of the 
judges involved in the various aspects of the case that the 
divorce suit was filed and that the alimony pendente lite 
was sought in bad faith. Indeed, everything in the record 
indicates that the contrary is true. Certainly the initial 
award of the alimony (J. Ap. 12) indicates that the judge 
felt that the appellee had definite need for the allotment. 
And the fact that on March 22, 1946 the judge, almost ten 
months after the initial order and almost eight months 
after the date the appellant alleged and brought the act of 
adultery committed by the appellee to the attention of the 
court, held the appellant in contempt for failure to obey 
the initial order (J. Ap. 13) constitutes a re-affirmation 
of the court’s belief in the appellee’s good faith. In addi¬ 
tion the fact that the appellant at no time from the date 
of the initial award to the time of trial attempted to utilize 
the opportunity provided him by Rule 9 (h) of the Rules 
of Court of the District Court of the United States for 
the District of Columbia to secure a modification of the 
original decree, that he did not appeal from this decree, and 
that he did not succeed in any other way in impugning the 
motives and good faith of the appellee all combine to 
strengthen the conclusion that no such bad faith existed. 
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Moreover, it ill behooves the appellant, whose adultery both 
preceded and followed the award of alimony to the appellee 
(J. Ap. 15), to speak of the appellee’s deceiving the court. 

Conclusion 

The order adjudging the appellant in contempt must be 
affirmed. It is a natural consequence of the application of 
the law which now exists in the courts of the District of 
Columbia. It reaches a result which must be attained if 
orders of alimony are to have any substantial meaning. The 
lower court in reaching its decision thus committed no error. 

Respectfully submitted, 

L. GEORGE REDER, 

4210 Arkansas Ave., N. W., 
Washington, D. C., 

Attorney for Appellee. 


